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TERMS AND CONDITIONS OF SALE 
 

American Cap Company, LLC 
Standard Conditions for the Sale of 

Goods and Services 
 

IMPORTANT — READ CAREFULLY. These 
Terms and Conditions of Sale (the “Terms”) govern 
the sale of goods, products, equipment, services, and 
any deliverables (collectively, the “Goods and/or 
Services”) by AMERICAN CAP COMPANY, LLC, 
a Commonwealth of Pennsylvania limited liability 
company with its principal place of business at 15 
Church Street, Wheatland, Pennsylvania 16161 
(“Seller”), to any customer (“Buyer” or “Customer”). 
These Terms apply to all sales by Seller to the 
exclusion of any additional, different, or conflicting 
terms which Buyer seeks to impose. THESE TERMS 
CONTAIN, AMONG OTHER THINGS, A LIMITED 
WARRANTY (SECTION 10), AN EXCLUSIVE 
REMEDY AND A DISCLAIMER OF ALL OTHER 
WARRANTIES (SECTION 11), A LIMITATION 
OF SELLER’S LIABILITY (SECTION 12), AND A 
WAIVER OF JURY TRIAL (SECTION 21). 
1. DEFINITIONS AND INTERPRETATION 
1.1 In these Terms, the following definitions 
apply: 

(a) “Affiliate” means, with respect to any entity, 
any other entity that directly or indirectly 
controls, is controlled by, or is under 
common control with such entity. 

(b) “Business Day” means a day other than a 
Saturday, Sunday, or day on which banks in 
Pittsburgh, Pennsylvania are authorized or 
required to be closed. 

(c) “Contract” means the contract between Seller 
and Buyer for the sale and purchase of Goods 
and/or Services, consisting of Seller’s order 
acknowledgment, these Terms, and any 
documents expressly incorporated by 
reference. 

(d) “Force Majeure Event” has the meaning set 
forth in Section 19. 

(e) “Goods” means the goods (or any part 
thereof) described in the Order or in Seller’s 
order acknowledgment. 

(f) “Intellectual Property Rights” means all 
patents, patent applications, copyrights, 
trademarks, service marks, trade names, trade 
dress, trade secrets, know-how, mask works, 
rights in designs, database rights, moral 
rights, rights of publicity, and all other 
intellectual property and proprietary rights of 
every kind and nature, whether registered or 
unregistered, and all applications, 
registrations, renewals, extensions, and rights 

to claim priority therefor, under the laws of 
the United States or any other jurisdiction. 

(g) “Order” means Buyer’s purchase order or 
other request for Goods and/or Services from 
Seller. 

(h) “Seller” means American Cap Company, 
LLC 

(i) “Services” means the services (including any 
deliverables) supplied by Seller to Buyer as 
described in Seller’s order acknowledgment. 

(j) “Specifications” means the specifications for 
the Goods and/or Services agreed in writing 
by Seller and Buyer. 

(k) “UCC” means the Uniform Commercial 
Code as enacted in the Commonwealth of 
Pennsylvania (13 Pa.C.S.). 

2. FORMATION; ORDER OF PRECEDENCE 
2.1 Any Order placed by Buyer is an offer to 
purchase Goods and/or Services subject to these 
Terms. No Order shall be binding on Seller until Seller 
issues a written acknowledgment of the Order or 
commences performance, whichever occurs first. 
2.2 These Terms govern the Contract to the 
exclusion of any additional, different, or conflicting 
terms contained in Buyer’s Order, vendor portal, click-
wrap, or other document, and to the exclusion of any 
course of dealing, course of performance, or usage of 
trade. Pursuant to UCC § 2-207, Seller expressly 
objects to any such additional or different terms, and 
Seller’s acceptance of any Order is expressly limited 
to and conditioned on Buyer’s assent to these Terms. 
2.3 Any quotation issued by Seller is not an offer 
and is valid for thirty (30) days from its date of issue 
unless earlier withdrawn or modified by Seller. 
2.4 All samples, drawings, descriptive matter, 
advertising, catalogs, and Seller’s website content are 
provided solely to give an approximate description of 
the Goods or Services and shall not form part of the 
Contract or have any contractual force. 
3. GOODS AND SPECIFICATIONS 
3.1 The Goods are as described in Seller’s order 
acknowledgment or in the Specifications, as varied by 
any change order accepted in writing by Seller. 
3.2 Seller reserves the right to make changes to 
the Specifications that (a) are required by applicable 
law, regulation, or safety requirement, or (b) do not 
materially affect the form, fit, or function of the 
Goods, in each case with notice to Buyer. 
3.3 All Goods are subject to availability. If 
Goods are manufactured to Buyer’s Specifications, 
designs, drawings, samples, or other instructions, 
Buyer shall defend, indemnify, and hold harmless 
Seller from and against any and all claims, suits, 
actions, losses, damages, liabilities, judgments, 
settlements, fines, penalties, costs, and expenses 
(including reasonable attorneys’ fees and court costs) 
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arising out of or relating to any actual or alleged 
infringement, misappropriation, or violation of any 
third party’s Intellectual Property Rights, or any defect 
or claim arising out of compliance with Buyer’s 
Specifications. 
4. DELIVERY AND TITLE 
4.1 Unless otherwise stated in Seller’s order 
acknowledgment, all Goods are sold FCA (Free 
Carrier) Seller’s facility (Incoterms 2020). Title and 
risk of loss pass to Buyer when Seller delivers the 
Goods to the carrier at Seller’s facility. Where Seller 
arranges transportation, it does so as Buyer’s agent and 
at Buyer’s expense and risk. 
4.2 Shipping and delivery dates quoted by Seller 
are estimates only. Time is not of the essence with 
respect to delivery. Seller shall not be liable for any 
delay in delivery or performance caused by a Force 
Majeure Event, by Buyer, or by any cause beyond 
Seller’s reasonable control. 
4.3 Seller may, in its discretion, make partial or 
installment deliveries, each of which shall be a 
separate sale. Each installment shall be invoiced 
separately and paid for in accordance with these 
Terms. Delay or defect in any installment shall not 
entitle Buyer to cancel any other installment. 
4.4 If Buyer fails or refuses to accept delivery 
when tendered, or fails to provide adequate shipping 
or delivery instructions, then in addition to Seller’s 
remedies under UCC §§ 2-703 through 2-710: (a) 
delivery shall be deemed to have occurred at the time 
Seller tenders the Goods; (b) Seller may store the 
Goods at Buyer’s expense and risk; and (c) Buyer shall 
pay all costs of storage, handling, insurance, and re-
delivery. 
5. ORDER CHANGES AND CANCELLATION 
5.1 Buyer may not change or cancel an accepted 
Order without Seller’s prior written consent. 
5.2 If Seller consents to a change, Seller may 
adjust the price and delivery date(s) to reflect the 
change. If Seller consents to a cancellation, Buyer 
shall pay Seller cancellation charges equal to (a) one 
hundred percent (100%) of the price of completed 
Goods, (b) the cost of work-in-process and raw 
materials (whether on hand or on order and non-
cancellable), (c) all other reasonable, documented 
costs incurred by Seller in connection with the 
cancelled Order, and (d) a reasonable allowance for 
Seller’s profit and overhead on the cancelled portion. 
5.3 Orders for Goods manufactured to Buyer’s 
Specifications (custom or non-standard Goods) are 
non-cancellable and non-returnable. 
6. PRICING, TAXES, AND SURCHARGES 
6.1 The price for the Goods shall be the price set 
forth in Seller’s order acknowledgment or, if no price 
is stated, Seller’s published price list in effect on the 
date of shipment. Prices are quoted in United States 

dollars and are exclusive of taxes, duties, freight, 
insurance, and other charges, unless expressly stated 
otherwise. 
6.2 Seller may, upon written notice to Buyer, 
increase the price at any time prior to delivery to 
account for: (a) any increase in the cost of raw 
materials, components, energy, fuel, labor, 
transportation, or other costs beyond Seller’s 
reasonable control; (b) any change in tariffs, duties, 
surcharges, or taxes (including under Section 232 of 
the Trade Expansion Act of 1962 or Section 301 of the 
Trade Act of 1974); (c) any change requested by Buyer 
in the Specifications, quantities, or delivery schedule; 
or (d) any delay caused by Buyer. 
6.3 Buyer is responsible for all federal, state, and 
local sales, use, excise, value-added, gross receipts, 
and similar taxes (other than taxes on Seller’s net 
income) arising out of the sale, including any tax that 
becomes due as a result of Seller’s collection error or 
audit assessment. If Buyer claims a tax exemption, 
Buyer shall provide Seller with a valid exemption 
certificate prior to invoicing; otherwise, Buyer shall 
reimburse Seller for any tax Seller is required to pay. 
6.4 If Seller is required to pay any duty, tariff, or 
import charge in connection with the Goods, such 
amounts shall be added to the price and paid by Buyer. 
7. PAYMENT TERMS 
7.1 Unless otherwise stated in Seller’s order 
acknowledgment, payment terms are net thirty (30) 
days from the date of invoice, in United States dollars, 
by check, ACH, or wire transfer to an account 
designated by Seller. TIME IS OF THE ESSENCE 
WITH RESPECT TO PAYMENT. 
7.2 If any amount is not paid when due, Buyer 
shall pay (a) a late charge of one and one-half percent 
(1.5%) per month, or the maximum rate permitted by 
Pennsylvania law (whichever is lower), on all overdue 
amounts, accruing from the due date until paid, and (b) 
all costs of collection (including reasonable attorneys’ 
fees, court costs, and collection agency fees). 
7.3 Seller may, at any time and without prior 
notice: (a) require payment in advance, cash on 
delivery, letter of credit, or other security as a 
condition of further deliveries; (b) suspend further 
deliveries or performance until all overdue amounts 
are paid in full; (c) accelerate all amounts owed under 
any other agreement between the parties; and/or (d) 
terminate the Contract for cause. 
7.4 Buyer shall pay all amounts in full without 
set-off, counterclaim, deduction, or withholding (other 
than withholding required by law). Seller may set off 
any amount owed by Buyer to Seller or any Affiliate 
of Seller against any amount owed by Seller to Buyer. 
7.5 Credit Terms. Buyer’s credit terms are 
subject to Seller’s ongoing credit review. Seller may 
modify or revoke credit terms at any time. 
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8. SECURITY INTEREST 
8.1 To secure payment of all amounts owed to 
Seller, Buyer hereby grants Seller a purchase-money 
security interest in all Goods sold to Buyer and all 
proceeds thereof. Buyer authorizes Seller to file UCC-
1 financing statements and any other documents 
necessary to perfect Seller’s security interest, and to 
do so without Buyer’s signature where permitted by 
law. Buyer shall execute such additional documents as 
Seller may reasonably request to perfect or maintain 
Seller’s security interest. 
9. INSPECTION AND ACCEPTANCE 
9.1 Buyer shall inspect the Goods promptly upon 
receipt and shall be deemed to have accepted the 
Goods unless Buyer notifies Seller in writing of any 
non-conformity, defect, or shortage within fifteen (15) 
days after delivery, with reasonable detail. 
9.2 Failure by Buyer to give such notice within 
the fifteen (15)-day period shall constitute irrevocable 
acceptance of the Goods and a waiver of all claims 
with respect thereto, except for warranty claims 
properly asserted under Section 10. 
9.3 No Goods may be returned without Seller’s 
prior written authorization (Returned Material 
Authorization or “RMA”). Returns shall be shipped 
freight prepaid to the location designated by Seller. 
10. LIMITED WARRANTY 
10.1 Subject to the limitations and exclusions in 
Section 11, Seller warrants to Buyer (and to no other 
person) that, for a period of twelve (12) months from 
the date of delivery (the “Warranty Period”), the 
Goods (a) will conform in all material respects to the 
Specifications and (b) will be free from material 
defects in material and workmanship under normal use 
and service. 
10.2 Seller warrants that the Services will be 
performed in a workmanlike manner consistent with 
generally accepted industry standards. Buyer must 
notify Seller of any nonconforming Services within 
fifteen (15) days after performance. 
10.3 Exclusive Remedy. Buyer’s sole and 
exclusive remedy, and Seller’s sole and exclusive 
obligation, for breach of the warranty in this Section 
10 shall be, at Seller’s option, to (a) repair the 
nonconforming Goods or re-perform the 
nonconforming Services, (b) replace the 
nonconforming Goods with conforming Goods, or (c) 
refund the purchase price paid by Buyer for the 
nonconforming Goods or Services, in each case upon 
return of the nonconforming Goods to Seller in 
accordance with Seller’s RMA process. Repaired or 
replacement Goods are warranted only for the 
unexpired portion of the original Warranty Period. 
10.4 The warranty in this Section 10 does NOT 
apply to any Goods or Services that have been: 

(a) altered, modified, repaired, or serviced by 
anyone other than Seller or its authorized 
representatives; 

(b) subjected to misuse, abuse, neglect, accident, 
improper installation, improper storage, 
improper handling, or operation outside of 
Seller’s published specifications or 
instructions; 

(c) damaged by fire, flood, lightning, power 
surge, environmental condition, or other 
cause not attributable to Seller; 

(d) subjected to normal wear and tear, corrosion, 
or erosion; 

(e) manufactured to Buyer’s Specifications, 
designs, or drawings, where the defect arises 
out of such Specifications, designs, or 
drawings; 

(f) combined with goods, components, software, 
or materials not supplied or approved by 
Seller, where the defect arises out of such 
combination; or 

(g) used after Buyer discovered or should have 
discovered the defect. 

10.5 Buyer’s rights under this warranty are 
personal to Buyer and may not be assigned or 
transferred. The warranty does not extend to 
subsequent purchasers, lessees, or end users. 
11. WARRANTY DISCLAIMER 
11.1 EXCEPT FOR THE EXPRESS LIMITED 
WARRANTY SET FORTH IN SECTION 10, 
SELLER MAKES NO WARRANTIES, EXPRESS 
OR IMPLIED, WITH RESPECT TO THE 
GOODS OR SERVICES, AND SELLER 
HEREBY EXPRESSLY DISCLAIMS ALL 
OTHER WARRANTIES, WHETHER EXPRESS, 
IMPLIED, STATUTORY, OR OTHERWISE, 
INCLUDING WITHOUT LIMITATION THE 
IMPLIED WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE, NON-
INFRINGEMENT, TITLE, AND ANY 
WARRANTIES ARISING FROM COURSE OF 
DEALING, COURSE OF PERFORMANCE, OR 
USAGE OF TRADE. 
11.2 SELLER MAKES NO REPRESENTATION 
OR WARRANTY CONCERNING THE 
QUANTITY, KIND, OR QUALITY OF THE 
GOODS OR SERVICES, OR THEIR FITNESS 
FOR ANY PURPOSE, OR THEIR 
COMPLIANCE WITH ANY LAW OR 
REGULATION, OTHER THAN AS EXPRESSLY 
SET FORTH IN SECTION 10. 
11.3 THE LIMITED WARRANTY IN SECTION 
10 AND THE EXCLUSIVE REMEDY IN 
SECTION 10.3 ARE IN LIEU OF ALL OTHER 
WARRANTIES AND REMEDIES, WHETHER 
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IN CONTRACT, TORT (INCLUDING 
NEGLIGENCE OR STRICT LIABILITY), 
STATUTE, OR OTHERWISE. THE PARTIES 
INTEND THAT THE EXCLUSIVE REMEDY 
SHALL BE THE EXCLUSIVE REMEDY EVEN 
IF IT FAILS OF ITS ESSENTIAL PURPOSE. 
12. LIMITATION OF LIABILITY 
12.1 IN NO EVENT SHALL SELLER OR ITS 
AFFILIATES, OR THEIR RESPECTIVE 
OFFICERS, DIRECTORS, EMPLOYEES, OR 
AGENTS, BE LIABLE TO BUYER OR ANY 
THIRD PARTY FOR ANY INDIRECT, 
INCIDENTAL, CONSEQUENTIAL, SPECIAL, 
EXEMPLARY, PUNITIVE, OR ENHANCED 
DAMAGES, OR FOR ANY LOST PROFITS, 
LOST REVENUE, LOST BUSINESS, LOST 
GOODWILL, LOSS OF USE, LOSS OF DATA, 
BUSINESS INTERRUPTION, COST OF 
SUBSTITUTE GOODS, OR COSTS OF DELAY, 
ARISING OUT OF OR RELATING TO THE 
CONTRACT, THE GOODS, OR THE 
SERVICES, WHETHER IN CONTRACT, TORT 
(INCLUDING NEGLIGENCE AND STRICT 
LIABILITY), STATUTE, OR ANY OTHER 
LEGAL OR EQUITABLE THEORY, EVEN IF 
SELLER HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES AND EVEN 
IF THE EXCLUSIVE REMEDY IN SECTION 
10.3 FAILS OF ITS ESSENTIAL PURPOSE. 
12.2 IN NO EVENT SHALL SELLER’S TOTAL 
CUMULATIVE LIABILITY UNDER OR IN 
CONNECTION WITH THE CONTRACT, 
REGARDLESS OF THE FORM OF ACTION 
(WHETHER IN CONTRACT, TORT, STATUTE, 
OR OTHERWISE), EXCEED THE LESSER OF 
(A) THE PURCHASE PRICE ACTUALLY PAID 
BY BUYER TO SELLER FOR THE SPECIFIC 
GOODS OR SERVICES GIVING RISE TO THE 
CLAIM, OR (B) THE AGGREGATE AMOUNTS 
PAID BY BUYER TO SELLER UNDER THE 
CONTRACT IN THE TWELVE (12) MONTHS 
PRECEDING THE EVENT GIVING RISE TO 
THE CLAIM. 
12.3 The limitations in this Section 12 shall not 
apply to (a) Buyer’s payment obligations under the 
Contract, (b) Buyer’s indemnification obligations 
under Section 14, (c) breach of confidentiality, or (d) 
infringement of Seller’s Intellectual Property Rights. 
Some jurisdictions do not allow the exclusion or 
limitation of incidental or consequential damages, so 
portions of the above limitations may not apply to 
certain transactions; in such event, Seller’s liability is 
limited to the maximum extent permitted by law. 
13. CUSTOMER OBLIGATIONS 
13.1 Buyer shall: 

(a) ensure that information provided to Seller 
(including Specifications, designs, drawings, 
quantities, and delivery instructions) is 
complete and accurate; 

(b) cooperate with Seller in all matters relating to 
the Goods and Services and provide such 
access, information, and materials as Seller 
may reasonably require; 

(c) obtain and maintain all licenses, permits, and 
consents required for Buyer’s use, resale, or 
distribution of the Goods; 

(d) use, install, store, maintain, and operate the 
Goods in accordance with Seller’s 
instructions, manuals, and Specifications, 
and in compliance with all applicable laws 
and regulations; 

(e) comply with all applicable federal, state, and 
local laws, including the Foreign Corrupt 
Practices Act, U.S. export control and 
sanctions laws (EAR, ITAR, OFAC), and all 
anti-bribery, anti-money laundering, 
environmental, and product safety laws; 

(f) not resell, distribute, transfer, or use the 
Goods in violation of any applicable law or 
in a manner that could subject Seller to 
liability; and 

(g) promptly notify Seller of any actual or 
alleged product defect, personal injury, 
property damage, or other incident involving 
the Goods. 

13.2 Buyer Default. If Buyer’s act or omission 
prevents or delays Seller’s performance, Seller shall 
(a) be entitled to suspend performance until Buyer 
cures, (b) be relieved from performance to the extent 
of such prevention or delay, (c) not be liable for any 
cost or loss arising from such suspension or delay, and 
(d) be entitled to recover from Buyer all costs and 
losses (including lost profits) arising from such Buyer 
act or omission. 
14. BUYER INDEMNIFICATION 
14.1 Buyer shall defend, indemnify, and hold 
harmless Seller, its Affiliates, and their respective 
officers, directors, employees, agents, successors, and 
assigns (“Seller Indemnitees”) from and against any 
and all claims, suits, actions, losses, damages, 
liabilities, judgments, settlements, fines, penalties, 
costs, and expenses (including reasonable attorneys’ 
fees and court costs) arising out of or relating to: 

(a) Buyer’s breach of the Contract or breach of 
any representation or warranty made by 
Buyer; 

(b) Buyer’s use, sale, distribution, modification, 
installation, storage, or disposal of the Goods 
or Services (other than to the extent caused 
by Seller’s breach of the express warranty in 
Section 10); 
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(c) any Specifications, designs, drawings, or 
instructions furnished by Buyer, including 
any infringement, misappropriation, or 
violation of any third party’s Intellectual 
Property Rights arising out of Seller’s 
compliance therewith; 

(d) Buyer’s violation of any law or regulation; 
and 

(e) any negligent, reckless, or willful act or 
omission of Buyer or its officers, directors, 
employees, agents, contractors, or invitees. 

15. INTELLECTUAL PROPERTY 
15.1 All Intellectual Property Rights in or related 
to the Goods, Services, and any documentation, 
drawings, designs, software, processes, know-how, or 
other materials supplied by Seller (“Seller IP”) are and 
shall remain the sole and exclusive property of Seller 
(or its licensors). No title or right in any Seller IP is 
transferred to Buyer except for a limited, revocable, 
non-exclusive, non-transferable license to use the 
Goods solely for Buyer’s internal business purposes. 
15.2 Buyer shall not copy, modify, reverse 
engineer, decompile, or disassemble any Seller IP, 
except to the extent such restriction is prohibited by 
applicable law. 
15.3 Any suggestions, feedback, or improvements 
provided by Buyer regarding the Goods or Services 
may be used by Seller without restriction or 
compensation. 
16. CONFIDENTIALITY 
16.1 Each party (the “Receiving Party”) shall hold 
in confidence and not disclose to any third party any 
non-public information of the other party (the 
“Disclosing Party”) that is marked confidential or that 
a reasonable person would understand to be 
confidential (“Confidential Information”). The 
Receiving Party shall use Confidential Information 
solely to perform under the Contract and shall protect 
it with at least the same degree of care it uses to protect 
its own confidential information (but in no event less 
than reasonable care). 
16.2 Confidential Information does not include 
information that (a) is or becomes generally available 
to the public other than by breach of this Section, (b) 
was rightfully known to the Receiving Party prior to 
disclosure, (c) is rightfully received from a third party 
without restriction, or (d) is independently developed 
by the Receiving Party without use of the Disclosing 
Party’s Confidential Information. 
16.3 This Section 16 shall survive termination of 
the Contract for a period of five (5) years, except with 
respect to trade secrets, which shall remain 
confidential for so long as they qualify as trade secrets 
under the Defend Trade Secrets Act (18 U.S.C. § 
1836) and the Pennsylvania Uniform Trade Secrets 
Act (12 Pa.C.S. §§ 5301 et seq.). 

17. COMPLIANCE, EXPORT CONTROLS, 
AND SANCTIONS 
17.1 Buyer acknowledges that the Goods, related 
technology, and documentation may be subject to U.S. 
export control and sanctions laws, including the 
Export Administration Regulations (EAR, 15 C.F.R. 
§§ 730–774), the International Traffic in Arms 
Regulations (ITAR, 22 C.F.R. §§ 120–130), and the 
regulations administered by the U.S. Department of 
the Treasury’s Office of Foreign Assets Control 
(OFAC). 
17.2 Buyer shall not, directly or indirectly, export, 
re-export, transfer, transship, or release any Goods, 
technology, software, or documentation to any 
destination, person, end user, or end use prohibited by 
U.S. law without first obtaining all required U.S. 
government authorizations. Buyer represents that it is 
not, and is not owned or controlled by, any person on 
the U.S. Department of Commerce’s Denied Persons 
List, Entity List, or Unverified List; the OFAC 
Specially Designated Nationals and Blocked Persons 
List; the U.S. Department of State’s Debarred List; or 
any other U.S. government restricted-party list. 
17.3 Buyer shall comply with the U.S. anti-
boycott laws under the EAR and Section 999 of the 
Internal Revenue Code and shall not provide any 
information or take any action in furtherance of an 
unsanctioned foreign boycott. 
17.4 Buyer shall comply with the Foreign Corrupt 
Practices Act and all other applicable anti-bribery and 
anti-corruption laws. 
17.5 Any breach of this Section 17 is a material 
breach entitling Seller to terminate the Contract 
immediately and to recover all resulting losses, 
including any fines or penalties imposed on Seller. 
18. TERMINATION 
18.1 Without limiting its other rights or remedies, 
Seller may terminate the Contract or any Order, in 
whole or in part, immediately upon written notice to 
Buyer if: 

(a) Buyer breaches any material provision of the 
Contract and (if curable) fails to cure within 
fifteen (15) days after written notice; 

(b) Buyer fails to pay any amount when due; 
(c) Buyer becomes insolvent, makes an 

assignment for the benefit of creditors, files 
or has filed against it any petition under the 
United States Bankruptcy Code (Title 11, 
U.S.C.) or any similar law, has a receiver, 
trustee, or custodian appointed for any of its 
assets, ceases or threatens to cease to do 
business, or is unable to pay its debts as they 
become due; 

(d) in Seller’s reasonable judgment, Buyer’s 
financial condition or creditworthiness has 
materially deteriorated; or 
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(e) Buyer breaches Section 16 (Confidentiality) 
or Section 17 (Compliance). 

18.2 Seller’s rights under the United States 
Bankruptcy Code are expressly reserved. If Buyer files 
for bankruptcy protection, Buyer acknowledges that 
Seller is entitled to reclamation rights under UCC § 2-
702 and Section 546(c) of the Bankruptcy Code with 
respect to Goods delivered to Buyer while Buyer was 
insolvent. 
18.3 Upon termination, all amounts owed by 
Buyer to Seller (whether or not then due) shall become 
immediately due and payable. The rights and 
obligations of the parties that by their nature should 
survive termination (including Sections 6, 7, 8, 11, 12, 
14, 15, 16, 17, 19, 20, and 21) shall survive. 
19. FORCE MAJEURE 
19.1 “Force Majeure Event” means any event or 
circumstance beyond Seller’s reasonable control, 
including acts of God, fire, flood, earthquake, 
hurricane, tornado, severe weather, pandemic or 
epidemic (and related governmental restrictions), war, 
terrorism, civil unrest, riot, sabotage, governmental 
action or inaction, embargo, tariff, sanction, change in 
law, labor strike or other labor dispute (whether 
involving Seller’s workforce or not), shortage or 
unavailability of materials, components, energy, fuel, 
utilities, or transportation, supply-chain disruption, 
cyberattack, or failure or default of suppliers or 
subcontractors. 
19.2 Seller shall not be liable for any delay or 
failure to perform caused by a Force Majeure Event. 
The affected delivery date(s) shall be extended for a 
period equal to the time lost as a result of the Force 
Majeure Event. 
19.3 If a Force Majeure Event continues for more 
than thirty (30) days, Seller may, at its option, (a) 
allocate available Goods among its customers in a 
manner Seller deems fair and reasonable, in 
accordance with UCC § 2-615, or (b) terminate the 
Contract or affected Order without liability upon 
written notice to Buyer. 
20. GENERAL PROVISIONS 
20.1 Independent Contractors. The parties are 
independent contractors. Nothing in the Contract 
creates a partnership, joint venture, agency, franchise, 
or employment relationship. 
20.2 Assignment. Buyer shall not assign, delegate, 
or transfer any of its rights or obligations under the 
Contract (by operation of law, change of control, or 
otherwise) without Seller’s prior written consent. Any 
purported assignment in violation of this Section is 
void. Seller may assign the Contract to any Affiliate or 
to any successor in interest without Buyer’s consent. 
20.3 Notices. All notices under the Contract shall 
be in writing and delivered to the addresses set forth in 
Seller’s order acknowledgment (or to such other 

address as a party may designate by written notice) by 
(a) personal delivery, (b) nationally recognized 
overnight courier (with tracking), (c) certified U.S. 
mail (return receipt requested), or (d) email (with 
confirmation of delivery). Notices are effective upon 
receipt. 
20.4 Entire Agreement. The Contract is the 
complete and exclusive statement of the agreement 
between the parties with respect to its subject matter 
and supersedes all prior or contemporaneous 
proposals, communications, and agreements, whether 
oral or written. Buyer acknowledges that it has not 
relied on any statement, promise, or representation not 
expressly set forth in the Contract. 
20.5 Amendment; Waiver. No amendment, 
modification, or waiver of any provision of the 
Contract shall be effective unless in writing and signed 
by an authorized representative of Seller. No failure or 
delay in exercising any right shall constitute a waiver. 
20.6 Severability. If any provision of the Contract 
is held invalid or unenforceable, that provision shall be 
modified to the minimum extent necessary to make it 
valid and enforceable; if not possible, it shall be 
severed, and the remaining provisions shall continue 
in full force. 
20.7 No Third-Party Beneficiaries. The Contract 
is for the sole benefit of Seller and Buyer and does not 
confer any rights on any third party (including any 
subsequent purchaser, lessee, or end user of the 
Goods). 
20.8 Counterparts; Electronic Signatures. The 
Contract may be executed in counterparts, and 
signatures transmitted electronically (including by 
PDF or DocuSign) shall be deemed originals for all 
purposes under the Electronic Signatures in Global 
and National Commerce Act (E-SIGN, 15 U.S.C. §§ 
7001 et seq.) and the Pennsylvania Uniform Electronic 
Transactions Act (73 P.S. §§ 2260.101 et seq.). 
20.9 Construction. The Contract shall be 
construed without regard to any rule of construction 
that would interpret any ambiguity against the drafter. 
The words “include,” “includes,” and “including” are 
deemed to be followed by the words “without 
limitation.” 
20.10 Headings. Headings are for convenience only 
and do not affect interpretation. 
21. GOVERNING LAW, VENUE, AND JURY 
WAIVER 
21.1 The Contract, and any dispute or claim 
(whether sounding in contract, tort, statute, or 
otherwise) arising out of or relating to the Contract, its 
formation, performance, breach, or termination, shall 
be governed by and construed in accordance with the 
laws of the Commonwealth of Pennsylvania, without 
regard to its conflict of laws principles. The parties 
expressly exclude the application of the United 
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Nations Convention on Contracts for the International 
Sale of Goods (CISG). 
21.2 Each party irrevocably consents to the 
exclusive jurisdiction and venue of (a) the Court of 
Common Pleas of Mercer County, Pennsylvania, or 
(b) the United States District Court for the Western 
District of Pennsylvania, and waives any objection 
based on improper venue, lack of personal jurisdiction, 
or forum non conveniens. 
21.3 EACH PARTY KNOWINGLY, 
VOLUNTARILY, AND INTENTIONALLY 
WAIVES ANY RIGHT TO A TRIAL BY JURY IN 
ANY ACTION, PROCEEDING, OR 
COUNTERCLAIM (WHETHER IN 
CONTRACT, TORT, OR OTHERWISE) 

ARISING OUT OF OR RELATING TO THE 
CONTRACT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY. THIS WAIVER IS 
A MATERIAL INDUCEMENT FOR SELLER 
TO ENTER INTO THE CONTRACT. 
21.4 Limitation of Actions. Any action arising out 
of or relating to the Contract must be commenced 
within one (1) year after the cause of action accrues. 
The parties agree to shorten the four-year statute of 
limitations under UCC § 2-725 accordingly. 
21.5 No Class Actions. Each party agrees that any 
dispute arising out of or relating to the Contract shall 
be brought solely on an individual basis, and not as a 
plaintiff or class member in any purported class, 
collective, or representative action. 

— END OF TERMS AND CONDITIONS OF SALE — 

 


